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Abstract

The acceptance of unsolicited proposals has been viewed by several governments as a means of encouraging innovative initiatives. However, the ramifications of this mechanism are still poorly understood. This paper discusses fundamental differences between solicited and unsolicited PPP procedures and presents a case study of Virginia’s framework to evaluate unsolicited transportation proposals. A discussion about Virginia’s mechanism focusing on the issues of roles of normal policymaking authorities and responsible public entities, horizontal coordination, public participation, competing proposals, intellectual property rights and a process management mechanism is also provided. 

1. Introduction

The past decade has seen a dramatic increase in public-private partnership (PPP) in infrastructure developments. The public sector generally initiates PPP projects by soliciting proposals. However, the private sector can sometimes take the initiative by submitting unsolicited proposals. Although still being debated, this scheme has now been accepted by several governments, such as the Republic of Korea, Philippines, Taiwan and some states in the US (e.g. Virginia). 

In theory, the acceptance of unsolicited proposals can provide additional benefits to the public sector. It encourages initiatives (Hodges 2003). The private sector can propose ideas about projects which might otherwise be overlooked, or problems which appear insoluble, such as Paris’s A86 Tunnel Project (Poole et al. 2005). It also provides authorities, who might lack sufficient budgets or capabilities to conduct project preparation work, another option to attract private investments. In reality, though, some private-initiated infrastructure projects are controversial, due to the process by which projects are awarded. India’s Dabhol Power Plant Project is such an example (Bayliss and Hall 2001; Hodges 2003). 

The PPP procurement process has been a main focus of many researchers because of its critical role in the success of a PPP project. However, most research, if not all, concentrates on the procurement protocol of a solicited project in which the public sector conducts all project preparation work and solicits for proposals. There is still a lack of interest in an unsolicited procedure in the academic world. 

In a study of identifying the best value contributing factors for the public clients to evaluate alternative proposals conducted by Zhang (2006), “additionality (referring to projects developed as a result of unsolicited project proposals)” was identified as an important factor by both industrial and academic respondents. Interestingly, these two groups of respondents rank this factor differently. The industrial respondents ranked the factor of additionality as 3rd, while the academic respondents ranked it as 7th, out of a set of 20 pre-identified factors. The lower ranking from the academic group suggests that the concept of unsolicited proposals may not yet caught as much attention in the academic field as it does in the industry. 

Because of this lack of interest in the academic domain, issues in relation to establishing a sound and appropriate procurement process to evaluate unsolicited projects are still poorly understood. This paper therefore presents and discusses a framework, the Public-Private Transportation Act (PPTA), used by the Virginia Department of Transportation (VDOT) (referred to as “the Department” in this paper), to evaluate unsolicited proposals. The PPTA was selected because the Virginia is the first state to accept unsolicited proposals for interstate construction and maintenance (Dodson et al. 2002). An Implementation Guideline (referred to herein as “the Guidelines”) specifying the procedural process has been made available by the government, and, as of today, several unsolicited transportation projects have been evaluated.

The objectives of this paper are: 1) to discuss the fundamental differences between solicited and unsolicited PPP procedures; and 2) to facilitate the understanding of the procurement process of an unsolicited project through a case study. To ensure a robust analysis, this research is based on information collected from multiple sources, including: 1) legislation which enables unsolicited proposals; 2) unsolicited proposals submitted by proponents, and related reports; and 3) academic papers and other literature. 

This paper begins by discussing the fundamental differences between solicited and unsolicited PPP procedures in Section 2. The framework of PPTA to evaluate unsolicited proposals is then presented and discussed in Section 3 and Section 4. Finally, conclusions are provided in Section 5.

2. Comparison of public-initiated and private-initiated procedures

2.1 Responsibility boundary of the public sector

In a public-initiated PPP project (solicited proposals), the responsibilities of the public sector include identifying infrastructure needs, conducting feasibility studies, preparing bidding documents, evaluating proposals, and negotiating agreements (Figure 1). In a private-initiated process (unsolicited proposals), the responsibilities of the public sector are reduced to the evaluation of proposals and negotiation of agreements only (Figure 2). 

< Figure 1: Public entity’s responsibility boundary in a public-initiated process >

< Figure 2:  Public entity’s responsibility boundary in a private-initiated process >

The reduction in responsibility benefits the public sector by decreasing the probability that a PPP project will fail, and reducing the cost to the public sector if it does fail. Public-initiated projects can fail due to an inability to attract private bidders (Huang et al. 2003), who are often discouraged by the unreasonable expectations of the public sector and/or the low expected economic returns of the project (Zhang 2005). This can be avoided in a private-initiated process because the private entities will normally only propose projects that are profitable. Moreover, the public sector will not face a capital loss on its investment in project preparation works when an unsolicited proposal is rejected. For governments the lack the capabilities or budgets to conduct project preparation works, a private-initiated process is another option for encouraging private investments. However, these benefits can only be achieved if the procurement process is properly formulated and managed.   

2.2 Capability to discover new infrastructure needs and encourage innovative ideas

Figure 3 shows a process for managing ideas in a public-initiated project. The solid lines show the government’s boundary. Ideas flow into the government, and after passing the filter criteria, flow out to the user market. In a public-initiated process, the public sector begins by studying various alternatives, and solicits proposals based on the results of these studies. Concepts submitted by the private investors can sometimes expand the government’s boundary slightly, but typically fall within it. Overlooking projects outside of the boundary is thus a shortcoming of this mechanism. However, in a private-initiated process, the government’s boundary is expanded (Figure 4) by allowing the private sector to identify new infrastructure needs and innovative ideas (Hodge 2003). 

＜Figure 3: A process for managing ideas in a public-initiated project ＞
＜Figure 4: A process for managing ideas in a private-initiated project＞
2.3 Complexities of procurement processes

Complexities of the procurement processes for solicited and unsolicited proposals also vary significantly. For example, because a solicited proposal is usually based on a clearly-defined infrastructure need, its procurement process can focus on evaluating the proposed concepts. However, an unsolicited proposal is often submitted without a consensus having been achieved with regard to the proposed infrastructure need. In this case the public entity that receives the proposals should also try to build a consensus for the specific infrastructure need. Second, with solicited proposals, all bidders compete on the same basis and time frame. In contrast, the government may offer original proponents of unsolicited proposals some predefined advantages in exchange for their investing in initial feasibility studies and developments. Determining how to reward the original proponent while still allowing a truly competitive process then becomes another challenge to the public sector. Because of competitive disadvantages and restricted time allotments, some private entities may be unwilling to compete in an unsolicited setting. Lack of competition is thus another risk of unsolicited proposals. Once there is no efficient procurement process in place, corruption and disputes accompanying unsolicited proposals may become a barrier to a successful PPP project (Zhang 2005). For these reasons, it is more challenging for the public sector to establish a framework to manage unsolicited proposals. In the following sections, a framework used by Virginia Department of Transportation to evaluate unsolicited PPP proposals is presented and discussed. 

3. Virginia’s framework to evaluate unsolicited proposals: PPTA 

The presentation and discussion of the PPTA framework here are based on the Implementation Guidelines (2005) focusing on its process to evaluate unsolicited proposals. To ensure the clarity, a public entity that receives unsolicited proposals is referred to as “the responsible public entity” in this paper.

3.1 Unsolicited proposal submission

According to the Guidelines (2005), the private sector can submit unsolicited proposals at any time to the public entities as long as they are within the guidelines. When submitting an unsolicited proposal, the proponent also has to submit a non-refundable and non-negotiable fee which will be used to compensate the cost of processing and reviewing the proposals.

The submission of proposal is divided into two phases. The first is the submission of a conceptual proposal. In this proposal, information of the proponent’s qualification and experience, project characteristics, project financing, public support, project benefits and compatibility shall be provided. Only after a conceptual proposal passes evaluation criteria is the proponent asked to submit a detailed proposal. 

3.2 Tendering process: procedure prior to proposal evaluation

The tendering process prior to the proposal evaluation is shown in Figure 5 (the Guidelines, 2005). When a public entity receives an unsolicited proposal and decides that the proposed project requires approvals from more than one public entity, it will meet with other affected public entities to determine the coordinating public entity. The Implementation Guidelines will be followed if the coordinating public entity is the Department; otherwise, other guidelines may be applied. In the case that the Department is the coordinating public entity, it will initiate a review to determine if the proposal meets all legal and policy requirements for further evaluation. Once the Department decides to accept the unsolicited proposal, it will publish a notice to invite other proposals. The original proponent will also be given the opportunity to add information or make modifications in this competition period if necessary. The received competing proposals as well as the original unsolicited proposal will then be forwarded to the proposal evaluation and selection process which is presented in the next section. 

＜Figure 5. Tendering process: procedure prior to unsolicited proposal evaluation＞
3.3 Tendering process: proposal evaluation

The proposal evaluation process (as shown in Figure 6) is composed of six phases: 1) Quality Control Review, 2) Independent Review Panel, 3) Oversight Board Recommendation, 4) Submission and Selection of Detailed Proposal, 5) Negotiation, and 6) Comprehensive Agreement (the Guidelines 2005).

In the Quality Control Review phase, the Department reviews proposals to ensure that they meet the requirements of law and the guidelines. It also makes recommendations to the Secretary of Transportation about the procurement method. Only when the Secretary of Transportation approves procurement method of the competitive negotiation can the Department forward proposals that pass the Quality Control Review to the Independent Review Panel (IRP).  

In the second phase, the IRP, chaired by the Secretary of Transportation or his/her assignee and consisting of members from the Oversight Board, the responsible public entity, and other transportation professions, will review proposals and solicit public comments about the proposed projects. It then makes recommendations to the Department and the Oversight Board regarding if any proposal should be advanced to the detailed proposal evaluation phase and if any issues need to be addressed in the detailed proposal.

If the proposed project involves any public fund, the Oversight Board in phase three shall make the decision of the future allocations for the funding. Otherwise, the Oversight Board will only review all conceptual proposals and recommendations of the IRP, and suggest the Department to seek none, one or more detailed proposals. The Department then may decide to request detailed proposals from none, one or more proponents, or to proceed directly to the negotiation phase if the conceptual proposals already contain enough detailed information. 

After the selection of the detailed proposals is the negotiation between the Department and the selected proponent(s) about the draft comprehensive agreement. The finalized draft agreement will be submitted to the Office of Attorney General (OAG) for approval. It shall then be signed by the Administrator of the Department and the project proponent.

＜Figure 6. Tendering process: proposal evaluation＞
3.4 Proposal evaluation criteria

The main evaluation criteria listed in the Guidelines (2005) are:

· The proponent’s qualifications and experiences with similar infrastructure projects; its management team, management approach and project manager’s experience. 

· The feasibility and the robustness of the work plan including the schedule, technology, environmental considerations, regulation considerations, operation and maintenance plans.

· The feasibility of the financial plan including project financing, cost estimates, life cycle cost analysis and financial guarantees.

· Benefits to the communities and public involvement strategy. 

· Project’s compatibility with the existing transportation systems and land use plans; project’s contribution to the fulfillments of local, regional and state transportation plans; and its benefits to the economic development. 

3.5 Confidentiality of Information

All submitted proposals, both solicited and unsolicited, become the property of the responsible public entity and are subject to the Virginia Freedom of Information Act (VFOIA) (the Guidelines 2005). Under this guideline the received proposals will be made available by the Department by means of appropriate websites and/or publications (e.g. the eVA, a web-based purchasing system used by Virginia government). However, the private entity can make a written request to the responsible public entity to exclude confidential portions from being disclosed. If the private entity fails to do so, the public entity will determine if the information is exempt from disclosure at its sole discretion. 

4. Discussion 
When an unsolicited proposal is submitted consensus about the proposed project usually has not yet been achieved. In this case the mechanism to evaluate and select unsolicited proposals becomes a process of determining “whether to build” or “what to build” instead of “how to build” an infrastructure project, in other words, a policymaking process. This policymaking characteristic raises a variety of issues that need to be addressed. An evaluation framework for discussing such issues is discussed below.  

4.1 Change in roles of normal policymaking authorities and the responsible public entity 

The acceptance of unsolicited proposals has turned the PPTA process to a policymaking process paralleling to the existing one led by the Commonwealth Transportation Board (CTB) (Regimbal 2004), which in turn changes roles of the normal policymaking authority and the responsible public entity. The CTB is an example.

The CTB, the normal policymaking authority, plays a limited role in the process of PPTA. For example, according to the Guideline (2005), an unsolicited proposal has to go through a series of evaluation phases hosted by the Department, the Secretary of Transportation and the Oversight Board (e.g. the CTB) in sequence. In this case, once a proposal is rejected by the Department, the CTB does not even have a chance to determine if the proposed project addresses a regional or local transportation need. As more and larger transportation projects in Virginia were developed through the PPTA process, the role of the CTB in policymaking is undermined significantly. In contrast, the role of the responsible public entity in charge of the evaluation and implementation of PPTA projects has been expanded beyond the proposal evaluation into a transportation policymaking role, which it may not be capable of. 

4.2 Insufficient consideration of horizontal coordination 

The responsible public entity also has to build a consensus about the addressed transportation need when evaluating an unsolicited proposal. This consensus building requires intensive coordination both within the responsible public entity and across different institutions. However, the framework of PPTA focuses only on vertical procedure to evaluate proposals while not ensuring enough horizontal coordination between various governmental institutions and stakeholders. Assuming that a private entity has submitted an unsolicited proposal to build a railway connecting two cities, this project will be the most effective only if it is combined with appropriate land use policies and/or integrated with other transport modes. Nevertheless, the current PPTA framework does not quite allow this horizontal coordination to take place. Consequently, an unsolicited transportation project may be implemented without adequate consideration of integration with other land-use policies and transport modes. This insufficient coordination among governmental institutions also raises a concern of whether a private-identified alternative can be fairly evaluated against other alternatives (Regimbal 2004). 

4.3 Public participation in proposal evaluation process

Public participation is critical in developing a new transportation project and/or policy for a variety of reasons, including its potential to eliminate conflicts among different parties and enhance the acceptability of the project/policy to the public (Szyliowicz 2003). Because of this importance, PPTA’s framework requires the responsible public entity to seek comments from other affected public jurisdictions, and also requires the IRP to solicit comments from the public. All comments received will be considered by the IRP at the time of evaluating proposals.  

4.4 Definition of competing proposals

To increase competition is one major objective of the public sector when awarding an unsolicited project. In this way, the public sector can secure cost-effective gains while avoiding the potential corruptions and disputes (Department of Finance, 2000; Hodges, 2003). The PPTA addresses this issue by requiring the responsible public entity to invite other proposals once it tends to accept and evaluate an unsolicited proposal. However, in an unsolicited bid, not all proposals are prepared based on the same project specifications. It is highly possible that proposals submitted will differ from the original proposal on some aspects. When this happens, the challenge becomes how to define a “competing proposal.” This issue is not clearly defined in the PPTA framework. Instead, the Guideline leaves the decision about what are “competing” and “non-competing” proposals to the responsible public entity in its sole discretion. A private entity that has concerns about whether its proposal will be viewed as a competing proposal can make a request to the responsible public entity for a preliminary determination (The Guidelines 2005).  

4.5 Intellectual property rights

Since the original proponent of an unsolicited proposal has invested time and money in developing project concepts, its intellectual property rights shall be protected. Some governments address this issue by providing the original proponent competitive advantages in the biding process, while some others simply purchase the project concepts (Hodges, 2003). Either one of these measures compensates the original proponent’s initial investment in some way and sometimes becomes the incentive that encourages the private sector’s initiation. 

This issue of intellectual property rights is not quite addressed in the PPTA. Although the PPTA does deal with the issue of information confidentiality, it does not provide any compensation to the original proponent’s intellectual property rights neither in terms of cost reimbursements nor in terms of predefined competitive advantages. In this case, while the government can avoid possible disputes caused by inappropriately-defined competitive advantages, the private sectors’ willingness of submitting unsolicited proposals may be damaged. Moreover, there is also a concern that accepting unsolicited proposals might become a tool for the government to "shop around" for the innovative ideas that they don’t have to compensate for. 

4. 6 Absence of a process management mechanism 

A process management mechanism shall involve planning and administering four key components: 1) activities; 2) actors; 3) information flows which link actors; and 4) inputs and outputs of activities (Bhuiyan et al., 2000). Good management is necessary to achieve a high level of performance for the process, and to identify opportunities for improvement. Unfortunately, a systematic process management mechanism is still absent from PPTA’s framework. Specifically, the framework of PPTA focuses mainly on defining all activities required in the process, while overlooking other components such as the roles and responsibilities of different actors (e.g., different governmental departments). The information flows which link these actors and the inputs and outputs of activities are also unclear. This ambiguity in the roles and responsibilities of actors, along with the information flows among them, usually results in numerous information inquiries and redundant effort during the process. Furthermore, the absence of a systematic management mechanism also results in less effort being put into the process evaluation. Opportunities for process improvement are therefore limited. 

5. Conclusions

Much of the PPP procurement process research to date has focused on solicited proposals. However, solicited and unsolicited proposals are different fundamentally. First, unlike a solicited proposal, an unsolicited proposal is usually submitted when the consensus about the proposed project has not been achieved. In this case, the public sector not only has to evaluate proposals themselves but also has to build consensus about the proposed projects. In addition, the framework to evaluate unsolicited proposals is also more complicated since not all proposals are competing on the same basis. These two fundamental differences make it important to study the procurement processes of the solicited and unsolicited proposals separately. 

Even though the acceptance of unsolicited proposals can bring some additional benefits to the public sector, it may also lead to problematic infrastructure projects if its project awarding process is improperly formulated and managed. The case study of Virginia’s PPTA has demonstrated a need for an improved framework to evaluate unsolicited proposals, because several issues have either not been quite identified or not yet been properly addressed. These issues include the roles of normal policymaking authorities and responsible public entities, the necessity of ensuring horizontal coordination with other governmental institutions, the integration of public participation into the process, the definition of competing proposals, the compensation and protection of intellectual property rights. Meanwhile, a systematic process management mechanism is also absent from current PPTA framework. As a result, the opportunities for process improvement are limited. 

Whether the unsolicited proposals should be allowed in infrastructure development or not is still debated. However, for a government that allows unsolicited proposals, establishing a well-formulated procurement mechanism, in which the foregoing issues are addressed, and the roles of participants, the relationships and interfaces of activities are clearly defined, is crucial. This paper only provides an overview of issues needed to be addressed in a framework to evaluate unsolicited proposals, more work needed to be done to determine how these issues are addressed.

References

Bayliss, K. and Hall, D. 2001. Enron: A Corporate Contribution to Global Inequity. Public Services International Research Unit (PSIRU), University of Greenwich. 

Bhuiyan, N., et al., 2000. Technology & Industrial Arts. Biren Prasad, ed. Advances in Concurrent Engineering. CRC Press, 2000.

Dodson, M. G., Van Cleef, S., 2002. Route 288: from State Project to Public Partnership. Public Works. 133 (12), pp.50-52.

Department of Finance 2000. The guidelines for public-private partnerships. Republic of South Africa. Available at: http://www.polity.co.za/html/govdocs/misc/guidelines.pdf.  
Huang, Y.L. et al., 2003. The investigation of PPP projects in Taiwan. Final report to the Public Construction Commission, Taiwan Construction Institute, Taiwan. (in Chinese)

Hodges, J. 2003. Unsolicited Proposals: The Issues for Private Infrastructure Projects. Public Policy Journal, Issue 257, World Bank. 

Hodges, J. 2003. Unsolicited Proposals: Competitive Solutions for Private Infrastructure. Public Policy Journal, Issue 258, World Bank.

Poole, R.W., Samuel, P. and Chase, B.F. 2005. Building for the Future: Easing California’s Transportation Crisis with Tolls and Public-Private Partnerships. Policy Study 324, Reason Foundation.  Available at: http://www.reason.org/ps324.pdf. 
Public-Private Transportation Act of 1995, Virginia: Virginia General Assembly. 

Regimbal, J.J. 2004. An Analysis of the Evolution of the Public-Private Transportation Act of 1995.  Southern Environmental Law Center. 
Szyliowicz, J.S., 2003. Decision-making, intermodal transportation, and sustainable mobility: towards a new paradigm. International Social Science Journal, 55 (176), pp. 185-197. 

VDOT 2005. The Commonwealth of Virginia, Public-Private Transportation Act of 1995: Implementation Guidelines. Virginia: VDOT.

Zhang, X.Q., 2006. Public client’s best value perspectives of public private partnerships in infrastructure development. Journal of Construction Engineering and Management.  132 (2), pp. 107-114.

Zhang, X.Q., 2005. Paving the way for public-private partnerships in infrastructure development. Journal of Construction Engineering and Management, 131 (1), pp. 71-80.   

Zhang, X.Q., and Kumaraswamy M.M. 2001. Procurement protocols for public-private partnered projects. Journal of Construction Engineering and Management.  127 (5), pp. 351-358.


[image: image1.wmf]Identify

infrastructure

needs

Conduct

feasibility

Studies

Project

Planning

Prepare

bidding

documents

Issue

solicitation for

proposals

Negotiate

agreements

Evaluate

proposals

Sign up

agreements

Public Entity's Responsibility Boundary


Figure 1: Public entity’s responsibility boundary in a public-initiated process
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Figure 2:  Public entity’s responsibility boundary in a private-initiated process
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Figure 3: A process for managing ideas in a public-initiated project 
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Figure 4: A process for managing ideas in a private-initiated project
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Figure 5. Tendering process: procedure prior to unsolicited proposal evaluation
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Figure 6. Tendering process: proposal evaluation
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